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JURISDICTION. 


This case is before the Court upon an appeal from 
a judgment of the United States District Court, South- 
ern District of California, Central Division, following 
the granting of a motion for summary judgment in favor 
of the Appellee. 

The action in the Court below was brought by Ap- 
pellant for a declaratory judgment and other equitable 
relief to restore him to employment with the National 
Aeronautics and Space Administration of the United 
States, and jurisdiction in the Court below was in- 
voked pursuant to Sections 1331, 1332, 2201, and 2202, 
of Title 28, United States Code; Section 1009 of Title 
5 of the United States Code, and upon the Fifth and 
Sixth Amendments to the Constitution of the United 
States. Appellant further invoked the Veterans Pref- 
erence Act of 1944, as amended, Section 863 of Title 
5 of the United States Code. 
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STATEMENT OF THE CASE. 


L 
The Court’s Findings of Fact. 


The Court found, in substance, that Appellant had 
been engaged as an experimental jet aircraft mechanic 
by the National Aeronatutics and Space Administra- 
tion of the United States. On March 12, 1962, he was 
removed from this position by direction of the person- 
nel officer, National Aeronautics and Space Adminis- 
tration, Edwards Air Force Base, California. He was 
notified by letter dated October 1, 1962, from the Board 
of Appeals and Review of the Civil Service Commis- 
sion that his removal from his employment had been 
upheld. Following this letter, no further administra- 
tive remedies were available to the Appellant. After 
his removal became final, Appellant sought the advice 
of an attorney. His action in the Court below was 
not filed until August 13, 1965, more than 34 months 
after the plaintiff’s removal became final.* 


The Court drew as its Conclusion of Law that it 
had jurisdiction to review the administrative proceed- 
ings pursuant to 28 U.S.C. Section 1361 and that by 
not filing his complaint for review of the administra- 
tive proceeding for a period of 34 months after noti- 
fication of the final decision of the Board of Appeals 
and Review, Appellant was estopped as a matter of 
law by his laches from claiming the relief sought. 


*The Findings of Fact and Conclusions of Law [Tr. p. 186] in- 
dicate in Finding No. HII that the letter of notification dated 
October 1, 1962, represented the end of the administrative proc- 
ess. Finding No. IV states that after his removal became final 
on October 1, 1963, the plaintiff sought the advice of an attorney. 
The use of date “1963” rather than “1962” is stenographic error 
and conceded by Appellant. 
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Statement of the Evidence. 


Plaintiff, a veteran of World War I, was employed 
by the Naitonal Aeronautics and Space Administration 
as a Jet Aircraft Mechanic, WB 10, at Edwards Air- 
force Base in California, until his removal on March 
e962 || Tr. p. 3]: 

On February 8, 1962, N.A.S.A. instituted removal 
proceedings against Appellant, charging him with defi- 
ciency in performance of duties, actions causing or 
tending to cause damage to federal property, actions en- 
dangering the safety of others and negligence [Tr. pp. 
10-12]. 

Appellant duly denied the charges in some detail [Tr 
pp. 13-17]. However, he was advised on March 5, 
1962, that a final decision had been made to remove 
him [Tr. pp. 18-19]. 

This determination was promptly appealed to the Di- 
rector, Twelfth U.S. Civil Service Region, San Fran- 
cisco, on March 17, 1962, and a hearing requested [ Tr. 
peed]; 

Upon receiving notice of hearing, appellant desig- 
nated a fellow employee as his hearing representative. 
He also furnished respondent with a list of his pro- 
posed witnesses. However, on April 20, 1962, respond- 
ent advised appellant that he would be limited to five 
witnesses only [Tr. p. 22]. 

On April 22, 1962, appellant designated 5 witnesses 
whom he desired. However, feeling that these wit- 
nesses did not sufficiently rebut all of the named 
charges against him, on May 1, 1962, he submitted 
an additional designation of witnesses [Tr. pp. 23-24]. 
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STATEMENT OF QUESTION TO 
BE REVIEWED. 

Did the trial court err in holding that Appellant was 
guilty of laches as a matter of law in delaying the fil- 
ing of his action to review the administrative find- 
ing? 

ARGUMENT. 

The Finding That Appellant Was Guilty of Laches 
Is Contrary to Both the Evidence and the Law. 
Appellant’s affidavit filed in opposition to the mo- 

tion for summary judgment appears at pages 180 and 

181 of the Transcript of Record. This affidavit was 


uncontradicted. 


The affidavit indicates that Appellant did all of those 
things which a reasonable and prudent layman would 
do to protect his rights under law. He proceeded as 


diligently as a layman could be expected to proceed. 


In his proceedings before the Civil Service Commis- 
sion he was represented by a fellow employee, one 
whom, we may assume, was unaware of the necessary 
legal action to be taken to review a decision of the 


Civil Service Commission. 


Immediately upon receiving the decision of the Com- 
mission, he consulted an attorney in Lancaster, Cali- 
fornia. That Attorney agreed to represent appellant in 
obtaining a vindication of his rights. It is true, and 
the affidavit has been scrupulous in setting forth the 
conversation which the appellant had with the attor- 
ney, that what the attorney said was that he would 
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“look into the matter to determine what my legal rights 
were insofar as appealing the decision of the Civil Serv- 
ice Commission.” That attorney had never had a simi- 


lar type of problem in the past. 


The local attorney, behaving as a reasonable and pru- 
dent general practitioner would be expected to behave, 
decided to obtain the services of a specialist in the field. 
He sought assistance in locating a law firm in the Dis- 


trict of Columbia specializing in actions of this type. 


He was furnished the name of such a law firm and 
transmitted the file to them. Then, the local practi- 
tioner became a Judge in the Municipal Court, and the 
problem of communication from Appellant to his local 
attorney to his Washington, D.C. attorney became com- 
pounded. It was not until June of 1965 that he first 
discovered that no action had been filed and immediately 
upon receiving that advice, he consulted other counsel 


who filed the instant act on one month later. 


In selecting the United States District Court as his 
forum, rather than the Court of Claims, appellant con- 
sciously waived any claim to back wages in excess of 
the jurisdiction of the United States District Court, 
since he recognized the extent of the delay which had 
occurred and desired to do equity, as he sought equity. 

In considering the equities here presented, the lan- 
guage of the United States Court of Appeals, reversing 
a judgment of the trial court barring relief on the 
ground of laches, is peculiarly appropriate. An action 


had been brought by a postal employee 32 months after 
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his discharge had become final. The trial court, apply- 
ing a per se standard, held the action barred by the 
doctrine of laches. The Court of appeals reversed say- 
ing: 

“In suit for reinstatement in government em- 
ployment, as in equitable actions generally, laches 
has two elements, (1) unreasonable delay in pros- 
ecuting a claim and (2) resulting prejudice. 
Gurley v. Wilson, 99 U.S.A.P.P.D.C. S365 252 ae 
2d 975. In the present case the second element is 
not clearly present, and the first element is absent.” 


Duncan v. Summerfield, 251 F. 2d 896, 897. 


There is no showing of prejudice in the record and 
certainly the evidence would negative “unreasonable” 


delay in prosecuting the claim. 


The cases which were cited by the appellee in the 


Court below all have within them these two elements. 


Nicholas v. United States, 257 U.S. 7 involved an 
action brought three years after removal from office, 
but with no objection to the removal having been made 


prior to suit. 


Norris v. United States, 257 U.S. 77 involved an ac- 
tion brought eleven months after removal from office, 
the Court stating “. . . but no fact is found explaining 
his failure to assert his right to the office, or its 
emoluments, for the period of eleven months and a lit- 
tle over.” (page 80). In addition, the Court noted that 
the office had been abolished in the interim. 
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Arant v. Lane, 249 U.S. 367, 371-372 involved a 
discharge without the bringing of formal charges and a 
delay of twenty months prior to the filing of the ac- 
tion. The Court stated that the delay, when ane.+r- 


plained, results in application of the doctrine of laches. 


United States v. Wickersham, 201 U.S. 390 also in- 
volved a wrongful discharge without the bringing of 
charges. Two months later the employee demanded his 
salary but did not bring suit for four and a half years 
without explaining his delay. 


Chappelle v. Sharpe, 301 F. 2d 506, 507 involved a 
delay of 34%4 months before the bringing of the ac- 
tion. The Court noted, “the defendant officials moved 
to dismiss, filing in support an affidavit reciting facts 
which upon their face, pose the problem of laches.” 
In this case, no problem of laches has been posed by 
the record. 

Morse v. Uwnited States, 59 Ct. Cl. 139, in- 
volved the delay of over thirteen months before the 
filing of a petition with the only reason for the delay 
being that Appellant had “experienced much uneasiness 
over the possibility of his reinstatement in the service 
and his immediate removal therefrom in accordance 
with the Civil Service law.” In the absence of any ex- 


planation of the delay, the petition was dismissed. 


02 
Conclusion. 


Considering the work classification of appellant, it is 
obvious that there could be no showing of prejudice to 
appellee except insofar as the question of back pay is 
concerned. Appellant has from the outset stipulated to 
an equitable remittitur of any portion of the back 
wages found to be attributable to delay. Appellant’s 
delay is not only not unreasonable but represented the 
best efforts by a layman to seek relief as expeditiously 
as a layman can obtain it. For the reasons stated, it 
is respectfully submitted that the judgment of the trial 
court should be reversed. 


Respectfully submitted, 


LIONEL RICHMAN, 
LEWIS GARRETT, 
HERBERT M. ANSELL, 


By LIonEL RICHMAN, 
Attorneys for Appellant. 


Dated: December 2, 1966. 
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